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THIS AGREEMENT is dated 






200[  ]             

PARTIES
(1) NORTHWEST DEVELOPMENT AGENCY of Renaissance House, PO Box 37, Centre Park, Warrington, Cheshire WA1 1XB (“the Agency”) which includes any statutory successors)
(2) [SUPPLIER] [(Company Number [  ])] whose [registered office/principal place of business] is at [insert address] (“the Supplier”)
BACKGROUND:

(A)
The Supplier carries on the business of providing the Services
(B)
The Agency wishes to buy, and the Supplier wishes to provide, the Services on the terms and conditions set out in this agreement
AGREED TERMS

1. INTERPRETATION1 TC “
INTERPRETATION” \l 1 

1.1 Throughout this agreement the following words and phrases have the following meanings unless inconsistent with the context, as expressly indicated to the contrary or as agreed otherwise by the parties in writing.
	“Agency Data”
	the data, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media, and which are supplied to the Supplier by or on behalf of the Agency; or which the Supplier is required to generate, process, store or transmit pursuant to this agreement; or any Personal Data for which the Agency is the Data Controller


	“Agency’s Representative”
	the Agency’s representative for the Services appointed in accordance with Clause 4.1


	“Branding Guide”
	means the Agency’s brochure entitled “branding and publicity requirements – a guide for partners delivering North West Development Agency funded activities” as amended or replaced from time to time by the Agency and notified to the Supplier, a copy of which is available on the Agency’s website

 

	“Business Recovery Plan”
	the plan (if any) annexed at Schedule 4 which shall include business continuity and disaster recovery provisions relevant to the agreement


	“Change Date”
	the date specified in the Agency’s notice under Clause 14.4


	“Change of Control”
	a change of control of a company, and “control” shall be as defined by Section 840 of the Income and Corporation Taxes Act 1988



	“Charges”
	the charges payable by the Agency to the Supplier in respect of the Services



	“Commencement Date”`
	the [         ] day of [           ]



	“Confidential Information”
	in relation to each party, means all information in respect of the business and financing of that party including any ideas, business methods, finances, prices, businesses, financial, marketing, development or manpower plans, customer lists or details, computer systems and software, know-how or other matters connected with the products or services manufactured, marketed, provided or obtained by that party and information concerning either party’s relationship with actual or potential customers or any other third party and the needs and requirements of such persons


	“Contracting Authority”
	any contracting authority as defined in Regulation 5(2) of the Public Contracts (Works, Services and Supply) (Amendment) Regulations 2000 other than the Agency 



	“Crown Body”
	any department, office or agency of the Crown 



	“Deliverables”
	all documents, products and materials developed by the Supplier or its agents, subcontractors, consultants and employees in relation to the Services in any form including computer programs, data, reports and specifications (including drafts)


	“Disputed Charge”
	a request by the Supplier for payment of an amount which the Agency believes it is not obliged to pay


	“DPA”
	the Data Protection Act 1998 as interpreted in accordance with Directive 95/46/EC and all descending statutory instruments (including the Privacy and Electronic Communications (EC) Directive Regulations 2003 as interpreted in accordance with Directive 2002/58/EC)



	“Exit Plan”
	the plan annexed at Schedule 5


	“Expert Procedure”
	the procedure identified as such set out in Clause 24


	“Expiry Date”
	the [         ] day of [           ]



	“FOI Legislation”
	means the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 2004 and any amendment or re-enactment of any of them and any guidance issued by the Information Commissioner, the Department for Constitutional Affairs, or the Department for Environmental Food and Rural Affairs (including in each case its successors or assigns) or Code of Practice in relation to such legislation



	“Force Majeure”
	any cause affecting the performance by a party of its obligations arising from acts, events, omissions, happenings or non-happenings beyond its reasonable control, including acts of God, riots, war or armed conflict, acts of terrorism, acts of government, local government or regulatory bodies, fire, flood, storm or earthquake, or disaster but excluding any industrial dispute relating to the Supplier, the Supplier personnel or any other failure in the Supplier, or the Supplier’s supply chain


	“Good Industry Practice”
	the exercise of that degree of skill, care, prudence, efficiency, foresight and timeliness as would be expected from a leading company within the relevant industry or business sector



	“Information”
	information recorded in any form held by the Agency or by the Supplier on behalf of the Agency



	“Information Request”
	a request for any Information under the FOI Legislation



	“Intellectual Property Rights”
	all intellectual and industrial property rights including patents, know-how, registered trade marks, registered designs, utility models, applications for and rights to apply for any of the foregoing, unregistered design rights, unregistered trade marks, rights to prevent passing off for unfair competition and copyright, database rights, topography rights, domain names and any other rights in any invention, discovery or process, in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions


	“Malicious Software”


	any software programme or codes intended to destroy, interfere with, corrupt, or cause undesired effects on programme files, data or other information, executable code or application software macros, whether or not its operation is immediate or delayed, and whether the malicious software is introduced wilfully, negligently or without knowledge of it existence


	“Key Personnel”
	any member of the Supplier’s Team who is identified by the Agency as being key in the delivery of the Services and who is appointed under Clause 3.5.2.2


	“Law”
	any applicable law, statute, bye-law, regulation, order, regulatory policy, guidance or industry code, rule of court or directives or requirements of any regulatory body, delegated or subordinate legislation or notice of any regulatory body

 

	“Personal Data”
	has the meaning given to it under the DPA



	“Processing” 
	has the meaning given to it under the DPA and “Process” and “Processed” will be construed accordingly



	“Proposal”
	all materials handed to or forwarded to the Agency by the Supplier and describing how the Supplier proposes to carry out the Services [and as annexed to Schedule 1 as Annex 1]


	“Purchase Order Number”
	the Agency’s allocated purchase order number for this agreement
 

	“Security Policy and Security Plan”


	the policy and plan annexed at Schedule 6

	“Service Milestone”
	a date by which a part of the Services is to be completed, as set out in Schedule 1


	“Services”
	the services to be provided by the Supplier under this agreement, as set out in Schedule 1 and the Supplier’s obligations under this agreement, together with any other services which the Agency takes or agrees to take from the Supplier



	“ Staff Vetting Procedures”


	the Agency’s procedures and policies for the vetting of personnel whose role will involve the handling of information of a sensitive or confidential nature or the handling of information which is subject to any relevant security measures, including, but not limited to, the provisions of the Official Secrets Act 1911 to 1989


	“Supplier’s Manager”`
	the Supplier’s manager for the Services appointed under Clause 3.5.2.1


	“Supplier’s Team”
	the Supplier’s Manager and all employees, consultants, agents and subcontractors which it employs or engages in the provision of the Services 


	“TUPE”
	the Transfer of Undertakings (Protection of Employment) Regulations 2006



1.2 Throughout this agreement:

1.2.1 the masculine gender includes the feminine and neuter and vice versa;

1.2.2 the singular includes the plural and vice versa;

1.2.3 references to persons include bodies corporate, unincorporated associations and partnerships;

1.2.4 the schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement.  Any reference to this agreement includes the schedules;

1.2.5 references to clauses, paragraphs and schedules are to clauses and paragraphs of and schedules to this agreement;

1.2.6 the headings of clauses and paragraphs are for convenience only and shall be disregarded in construing this agreement;

1.2.7 any reference to a statute or statutory provision includes a reference to any modification, consolidation or re-enactment of the provision for the time being in force and all and any subordinate legislation  for the time being in force made under it;

1.2.8 [references to “sub-contract”, “sub-contracting” and “sub-contractor” shall include the situation where the Supplier enters into a consortium arrangement with other consortium member] [DN: This may need to be deleted if the Supplier is entering into the contract as part of a consortium with the Agency’s consent – see clause 28];
1.2.9 any obligation in this agreement on a person not to do something includes an obligation not to agree, allow, permit or acquiesce to that thing being done;
1.2.10 general words shall not be given a restrictive interpretation by reasons of their being preceded or followed by words indicating a particular class of acts, matters or thing.
2. COMMENCEMENT AND DURATION TC “1
COMMENCEMENT AND DURATION" \l 1 
2.1 The Supplier shall provide the Services to the Agency on the terms and conditions of this agreement.

2.2 The Supplier shall provide the Services from the Commencement Date, or such other date as stipulated by the Agency.

2.3 The Services supplied under this agreement shall continue to be supplied until the Expiry Date unless this agreement is terminated in accordance with Clause 14
3. SUPPLIER’S RESPONSIBILITIES3 TC "
SUPPLLIER’S RESPONSIBILITIES" \l 1 

3.1 The Supplier shall provide the Services in accordance with and as specified in this agreement to the satisfaction of the Agency, whose decision shall be final and conclusive, and shall allocate sufficient resources to the Services to enable it to comply with this obligation.

3.2 The Supplier shall meet, and time is of the essence as to, the Service Milestones, (if any). If the Supplier fails to do so or is otherwise in breach of this agreement, the Agency may (without prejudice to any other rights it may have):

3.2.1 terminate this agreement in whole or in part without liability to the Supplier;

3.2.2 refuse to accept any subsequent performance of the Services which the Supplier attempts to make;

3.2.3 purchase substitute services from elsewhere;

3.2.4 hold the supplier accountable for any loss and additional costs incurred; 

3.2.5 have all sums previously paid by the Agency to the Supplier under this agreement refunded by the Supplier;
3.2.6 withhold payment that may otherwise be due from the Agency to the Supplier under any other agreement; and.

3.2.7 demand that the Supplier suspend the provision of the Services or any part thereof.
3.3 If the Agency informs the Supplier that the Agency considers any part of the Services provided to be inadequate or in any way differing from this agreement, and this is other than as a result of default or negligence on the part of the Agency, the Supplier shall at its own expense re-schedule and perform the work correctly within such reasonable time as may be specified by the Agency.

3.4 Any Services provided by the Supplier prior to the Commencement Date will be at the Supplier’s own risk.

3.5 The Supplier shall:

3.5.1 fully co-operate with the Agency in all matters relating to the Services;

3.5.2 subject to the prior written approval of the Agency, appoint or, at the written request of the Agency, replace without delay:
3.5.2.1 the Supplier’s Manager, who shall have authority under this agreement contractually to bind the Supplier on all matters relating to the Services; and

3.5.2.2 Key Personnel (if any) or any member of the Supplier’s Team, who shall be suitably skilled, experienced and qualified to carry out the Services.

3.5.3 procure the availability of the Key Personnel (if any) to provide the Services during the term of this agreement.

3.5.4 promptly inform the Agency of the absence (or anticipated absence) of the Supplier’s Manager or any Key Personnel.  If the Agency requires, the Supplier shall provide a suitably qualified replacement;

3.5.5 not make any changes to the Supplier’s Manager or any Key Personnel without the prior written approval of the Agency;
3.5.6 ensure that the Supplier’s Team use all reasonable skill and care in the performance of the Services;

3.5.7 at all times act with the utmost faith towards and co-operate with the Agency and, where required by the Agency, shall provide assistance in connection with any litigation or administrative or arbitration proceeding before any court, tribunal, Government authority or arbitrator, or European Union investigation commenced or threatened in connection with the agreement.
3.6 The Supplier shall;

3.6.1 observe, and ensure that the Supplier’s Team observe, all health and safety rules and regulations and any other security requirements that apply at any of the Agency’s premises; and

3.6.2 notify the Agency as soon as it becomes aware of any health and safety hazards or issues which arise in relation to the Services.

3.7 The Supplier acknowledges and agrees that:

3.7.1 the Agency is entering into this agreement on the basis of the Proposal, the Proposal is accurate and complete in all respects, and is not misleading; and

3.7.2 if it considers that the Agency is not, or may not, be complying with any of the Agency’s obligations, it shall only be entitled to rely on this as relieving the Supplier’s performance under this agreement:

3.7.2.1 to the extent that it restricts or precludes performance of the Services by the Supplier; and

3.7.2.2 if the Supplier, promptly after the actual or potential non-compliance has come to its attention, or ought reasonably to have come to its attention, has notified details to the Agency in writing

4. THE AGENCY’S OBLIGATIONS 4 TC "
THE AGENCY’S OBLIGATIONS " \l 1 

4.1 The Agency shall appoint (and, as it thinks fit, replace) the Agency’s Representative in relation to the Services.

4.2 The Agency shall provide such access to its [premises and ]data, [and such office accommodation and other facilities] as may reasonably be requested by the Supplier and agreed by the Agency in writing in advance, for the purposes of the performance of the Services.

5. PERFORMANCE5 TC "
PERFORMANCE" \l 1 

5.1 The time for performance of the Services shall be of the essence and failure to commence or deliver the provision of the Services within the time promised or specified shall entitle the Agency (at its option) to be released from any obligation to accept and pay for the Services or to cancel all or part of the Services, in either case without prejudice to the other rights and remedies of the Agency.

5.2 If the performance of the agreement by the Supplier is delayed by reason of any act on the part of the Agency or by industrial dispute (other than by an industrial dispute occurring within the Supplier’s or its sub-contractor’s organisation) or any event of Force Majeure or any other causes which the Supplier could not have prevented and for which he was not responsible then the Supplier shall be allowed a reasonable extension of time for the completion.  For the purposes of this Clause 5.2, the Supplier shall be deemed to have been able to prevent causes of delay that are within the reasonable control of the Supplier’s staff, agents and sub-contractors.

5.3 The Supplier shall reimburse the Agency for all reasonable costs incurred by the Agency which have arisen as a consequence of the Supplier’s delay in the performance of this agreement which the Supplier had failed to remedy after being given reasonable notice by the Agency.
[5A
ERDF REQUIREMENTS

5A.1
[Copies of the whole or part of the [insert details of offer letter/funding agreement] (excluding matters related to price and payment) have been [or will be] provided to the Supplier and such agreement or parts is referred to in this clause 5A as “the ERDF Agreement”.] 

Or


[A copy of the ERDF Offer letter between [insert details of offer letter/funding agreement] (excluding matters related to price and payment) is appended at Schedule 7 and such agreement is referred to in this clause 5A as “the ERDF Agreement”.]
5A.2
The Supplier shall provide the Services in conformity with the Agency’s obligations under the ERDF Agreement (as amended from time to time) including, without limitation, those relating to audit requirements, publicity, retention of documents, achievement of the Targets (as defined therein) and the submission of progress reports.  

5A.3
The Supplier undertakes to the Agency that it shall perform its obligations under this agreement in such manner and at such times that no act, omission or default of the Supplier or any of its professional sub-consultants or their respective employees, agents or sub-contractors shall constitute, cause or contribute to any breach by the Agency of any of its obligations under the ERDF Agreement. [More particularly the Supplier agrees that it will comply with all of the obligations imposed upon it as set out in the project specific conditions contained in Schedule 1 of the ERDF Agreement].
5A.4
The Supplier acknowledges and accepts that if in breach of Clause 5A.2 and/or 5A.3 it causes or contributes to any breach by the Agency of any of its obligations under the ERDF Agreement, such breach could lead to the loss of ERDF resources to the Agency and/or to the recovery by the European Commission of any ERDF resources previously allocated under the ERDF Agreement.

5A.5
The Supplier agrees that if in breach of Clause 5A.2 and/or 5A.3 it causes or contributes to any breach by the Agency of any of its obligations under the ERDF Agreement the Supplier shall indemnify the Agency for any recovery ordered by the Commission and for all losses, damages, expenses, liabilities, claims, costs or proceedings which the Agency may incur or suffer by reason of the said breach arising under the ERDF Agreement.

5A.6
The Supplier shall at all times act with the utmost good faith towards and co-operate with the Agency and, where required by the Agency, shall provide assistance in connection with any litigation or administrative or arbitration proceeding before any court, tribunal, Government authority or arbitrator, or European Union investigation commenced or threatened in connection with the ERDF Agreement.]
6. WARRANTIES6 TC "
WARRANTIES" \l 1 

6.1 The Supplier warrants that its obligations under this agreement shall be performed:

6.1.1 in such a way as not to cause any interruption to the business processes of the Agency (other than any agreed and unavoidable interruption which is required in order to perform its obligations under this agreement in a proper and efficient manner);
6.1.2 in a timely and professional manner in accordance with best industry practice using reasonable skill and care;

6.1.3 by appropriately skilled and qualified persons who have the necessary expertise to perform the Supplier’s obligations under this agreement and have been vetted in accordance with Good Industry Practice, the Security Policy and the Staff Vetting Procedures.
6.1.4 in accordance with such of the Agency’s policies as may be notified to the Supplier from time to time;

6.1.5 in accordance with all applicable legislation from time to time in force, and the Supplier will inform the Agency as soon as it becomes aware of any changes in that legislation.

6.2  The Supplier warrants that the Services will conform with all descriptions and specifications provided to the Agency by the Supplier, including the Proposal.

6.3 The Supplier warrants that:

6.3.1 it has the authority to perform its obligations under this agreement.  The Supplier will obtain at its own expense all licences, powers, regulatory approvals and consents necessary to perform its obligations under this agreement; 

6.3.2 it owns or has obtained valid licences of all Intellectual Property Rights, consents or permissions which are necessary to enable it to perform its obligations under this agreement;
6.3.3 in performing its obligations under this agreement, all software used by or on behalf of the Supplier will:

6.3.3.1 be currently supported versions of that software; and

6.3.3.2 perform in all material respects in accordance with its specification,

6.3.4 as at the Commencement Date all statements and representations in the Supplier’s specifications, response to the invitation to tender, backup and in the Proposal are to the best of its knowledge, information and belief, true and accurate and that it will advise the Agency of any fact, matter or circumstance of which it may become aware which would render any such statement or representation to be false or misleading;
6.3.5 the Proposal will contain all necessary information and explanation required for the purpose of executing the Exit Plan and for suitability qualified employees of the Agency or of the replacement Supplier to be able to use the software where applicable and receive the Services and to perform the Services on termination or expiry;

6.3.6 except as expressly stated in this agreement, all warranties and conditions whether expressed or implied by statute common law or otherwise as a warranty shall not preclude any right of termination the Agency may have in respect of breach of that provision by the Supplier.
6.4 Except as expressly stated in this agreement, all warranties and conditions whether expressed or implied by statute, common law or otherwise are hereby excluded to the extent permitted by law.
6.5 For the avoidance of doubt the fact that any provision within this agreement is expressed as a warranty shall not preclude any right of termination the Agency may have in respect of breach of that provision by the Supplier.

6.6 If the Supplier is notified by the Agency of any failure to comply with the warranties in Clauses 6.1, 6.2 and 6.3 then the Supplier shall promptly and with minimal interruption to the business of the Agency, and at the Supplier’s own expense take all action necessary to correct such failure.

7. CONFLICT OF INTEREST 7 TC "
CONFLICT OF INTEREST" \l 1 

7.1 The Supplier warrants that it does not have an interest in any matter where there is or is likely to be a conflict of interest with the agreement or and that (except as provided below) it shall not act for any person, organisation or company where there is or likely to be such conflict of interest.  This Clause 7 shall not prevent the Supplier from providing services to an existing client of the Supplier to whom the Supplier is, as at the Commencement Date, providing services provided that the Supplier shall:
7.1.1 not act for any such client in respect of any transactions between the Agency and such client; 
7.1.2 ensure that any personnel acting in any capacity for any such client are different from the personnel involved in performing this agreement and any other work which the Supplier carries out in relation to the Agency;

7.1.3 ensure that any personnel acting for any such client do not have access to information held by the Supplier relating to the Agency; and 

7.1.4 inform the Agency of all such existing clients where there could be a conflict of interest and the steps that it is taking to ensure compliance with Clauses 7.1.1, 7.1.2 and 7.1.3.

7.2 The Supplier shall undertake ongoing and regular conflict of interest checks throughout the duration of this agreement and shall notify the Agency in writing immediately upon becoming aware of any actual or potential conflict of interest with this agreement and shall work with the Agency to do whatsoever is necessary to manage such conflict to the Agency’s satisfaction.

7.3 If the Supplier is in breach of Clause 7.1 or if the Agency is not satisfied on the issue of any conflict of interest in accordance with Clause 7.2, the Agency may terminate this agreement and any other agreements between the Supplier and the Agency immediately.
7.4 Notwithstanding Clause 7.2 where the Agency is of the opinion that the conflict of interest existed at the time of the Commencement Date or if appropriate, the commencement of the procurement process for this agreement and could have been discovered with the application by the Supplier of due diligence and ought to have been disclosed, the Agency may terminate this agreement immediately and, without prejudice to any other rights and remedies of the Agency, recover from the Supplier the amount of any loss suffered by it as a result of such termination.

7.5 The provisions of this Clause 7 shall survive termination of this agreement.

8. CHANGE CONTROL8 TC "
CHANGE CONTROL" \l 1 

8.1 If either party wishes to change the scope or execution of the Services, it shall submit details of the requested change to the other in writing.
8.2 If either party requests a change to the scope or execution of the Services, the Supplier shall, within a reasonable time provide a written estimate to the Agency of:
8.2.1 the likely time required to implement the change;

8.2.2 any necessary variations to the Supplier’s Charges arising out of the change; and

8.2.3 any other impact of the change on this agreement.

8.3 Unless both parties consent in writing to a proposed change, there shall be no change to the Services or this agreement.

8.4 If both parties consent to a proposed change, the change shall be made, only after agreement to the necessary variations to the Supplier’s Charges, the Services and any relevant terms of this agreement to take account of the change that has been reached and this agreement has been varied in accordance with Clause 33.3.
8.5 If the Supplier wishes to request a price change pursuant to Clause 9.13 it shall submit details of the requested change (including but not limited to a written summary and supporting evidence to justify the proposed price change together with specific cost breakdowns showing separately all increases or decreases in materials, labour and overhead costs and for the avoidance of doubt no price change shall exceed 2.5%) to the Agency no later than 3 months before the annual anniversary of the Commencement Date in each year.

8.6 In the event the Agency does not consent to the Supplier’s request for a price change the Agency may, at its absolute discretion (but with no obligation to do so) notify the Supplier of its proposed price change and in the event the Supplier does not agree to the Agency’s proposed price change there shall be no price change.

8.7 In the event a price change is agreed it shall take effect upon the anniversary of the Commencement Date and only when the agreement has been varied in accordance with Clause 33.3.
9. CHARGES AND PAYMENT9 TC "
CHARGES AND PAYMENT" \l 1 

9.1 In consideration of the provision of the Services by the Supplier, the Agency shall pay the Charges as set out in Schedule 2, which shall specify whether they shall be on a time and materials basis, a fixed price basis or a combination of both.  Clause 9.2 shall apply if the Supplier provides Services (or part thereof) on a time and materials basis, and Clause 9.3 shall apply if the Supplier provides Services (or part thereof) for a fixed price.  The remainder of this Clause 9 shall apply in either case.

9.2 Where Services are provided on a time and materials basis:

9.2.1 the Charges payable for the Services shall be calculated in accordance with the Supplier’s standard daily fee rates for the Supplier’s Team, details of which are set out in Schedule 2;

9.2.2 the Supplier’s standard daily fee rates for each individual person are calculated on the basis of an eight hour day, worked between 8:00am and 5:00pm on weekdays (excluding Public Holidays) unless provided otherwise in Schedule 2;
9.2.3 the Supplier shall not be entitled to charge on a pro-rata basis for part-days worked by the Supplier’s Team unless it has obtained the Agency’s prior written consent to do so;
9.2.4 [all Charges quoted to the Agency shall be exclusive of Value Added Tax (VAT), which the Supplier shall add to its invoices at the appropriate rate];

9.2.5 the Supplier shall ensure that the members of the Supplier’s Team complete time sheets recording time spent on the Services, and, subject to the written approval of them by the Agency, the Supplier shall use such time sheets to calculate the Charges covered by each monthly invoice referred to in Clause 9.6.

9.3 Where Services are provided for a fixed price, the total price for the Services shall be the amount set out in Schedule 2.  The total price shall be paid to the Supplier in instalments as set out in Schedule 2.

9.4 All Charges quoted to the Agency shall be inclusive of expenses.

9.5 Subject to the Supplier complying with and performing properly its obligations under this agreement, the Supplier shall be entitled to invoice the Agency in accordance with Clause 9.6.

9.6 The Supplier shall submit invoices to Northwest Development Agency, Renaissance House, Centre Park, Warrington, Cheshire, WA1 1QN, marked for the attention of the Director of Finance or such other address as shall from time to time be notified in writing by the Agency to the Supplier.  Each such invoice shall contain all information required by the Agency including the Supplier’s name and address, a separate calculation of VAT and an adequate description of the Services provided, the period to which the invoice relates and the Purchase Order Number and shall be supported by any other documentation or evidence required by the Agency to substantiate the invoice. 
9.7 The Agency reserves the right in its absolute discretion to refuse to pay an invoice without a valid Purchase Order Number or without such other information as is required by the Agency. 
9.8 If the Agency considers that the sums, fees and other charges claimed by the Supplier in any invoice have:

9.8.1 been correctly calculated and that such invoice is correct, the invoice shall be approved and payment shall be made by bank transfer (Bank Automated Clearance System (BACS)) or such other method as the Agency may choose from time to time within thirty (30) days of receipt of such invoice; 

9.8.2 not been calculated correctly and/or if the invoice contains any other error or inadequacy, the Agency shall notify the Supplier and the parties shall work together to resolve the error or inadequacy.  Upon resolution, the Supplier shall submit a revised invoice to the Agency.

9.9 No payment made by the Agency (including any final payment) or act or omission or approval by the Agency (whether related to payment or otherwise) shall:

9.9.1 indicate or be taken to indicate the Agency’s acceptance or approval of the Services or any part of them or any act or omission of the Supplier, or otherwise prejudice any rights, powers or remedies which the Agency may have against the Supplier, or absolve the Supplier from any obligation or liability imposed on the Supplier under or by virtue of this agreement; or

9.9.2 prevent the Agency from recovering any amount overpaid or wrongfully paid including payments made to the Supplier by mistake of law or fact.  Without prejudice to Clause 9.10, the Agency shall be entitled to withhold such amount from any sums due or which may become due to the Supplier or the Agency may recover such amount as a debt.

9.10 In the event that the United Kingdom joins the European Economic and Monetary Union, the Agency shall require the Supplier, at no additional charge, to convert any sums payable in connection with the agreement from sterling to Euros in accordance with EC Regulation Number 1103/97.

9.11 The Agency may deduct and set-off from monies due or which may become due to the Supplier under this agreement or any other agreement with the Agency, all damages, costs, charges, expenses, debts, sums or other amounts owing (contingently or otherwise) to or incurred by the Agency arising out of or referable to this agreement or any other agreement between the Agency and the Supplier or the Agency may recover such amounts which are due to it as a debt.

9.12 If the Agency receives an invoice which the Agency reasonably believes specifies a Disputed Charge.

9.12.1 the Agency may withhold payment of the invoice containing the Disputed Charge and in that case, the Agency shall promptly (and in any event within thirty (30) days after receipt of the invoice) notify the Supplier of the nature of the dispute and the parties shall commence, within five days after the receipt of the Agency’s notice, to resolve the dispute in accordance with the Dispute Resolution Procedure set out in Clause 24; and

9.12.2 once the dispute has been resolved, the Agency shall pay any amount due as part of that resolution within thirty (30) days of such resolution. 
9.13 The Supplier may after the first year anniversary of the Commencement Date request a price change in accordance with the provisions of Clause 8.5
10. INTELLECTUAL PROPERTY RIGHTS10 TC "
INTELLECTUAL PROPERTY RIGHTS" \l 1 

10.1 The Supplier assigns to the Agency, with full title guarantee and free from all third party rights, the Intellectual Property Rights and all other rights in the products of the Services (including the Deliverables)

10.2 The Supplier shall promptly at the Agency’s request, do (or procure to be done) all such further acts and things and the execution of all such other documents as the Agency may from time to time require for the purpose of securing for the Agency the full benefit of this agreement, including all right, title and interest in and to the Intellectual Property Rights and all other rights assigned to the Agency in accordance with Clause 10.1
11. INDEMNITY11 TC "
INDEMNITY" \l 1 

11.1 The Supplier shall indemnify and hold the Agency harmless from all claims and all direct, indirect or consequential liabilities (including loss of profits, loss of business, depletion of goodwill and similar losses), costs, proceedings, damages and expenses (including legal and other professional fees and expenses) awarded against, or incurred or paid by, the Agency as a result of or in connection with:

11.1.1 any alleged or actual infringement, whether or not under English law, of any third party’s Intellectual Property Rights or other rights arising out of the use or supply of the products of the Services (including the Deliverables); or

11.1.2 any claim made against the Agency in respect of any liability, loss, damage, injury, cost or expense sustained by the Agency’s employees or agents or by any customer or third party to the extent that such liability, loss, damage, injury, cost or expense was caused by, relates to or arises from the provision of the Services or the Deliverables as a consequence of a direct or indirect breach or negligent performance or failure or delay in performance of this agreement by the Supplier.

11.2 The provisions of this Clause 11 shall survive termination of this agreement.
12. INSURANCE 12 TC "
INSURANCE " \l 1 

12.1 The Supplier warrants that it holds and will continue to hold a policy or policies of insurance (the “Policy”) on industry standard terms which covers the Supplier’s potential liability to the Agency under this agreement, which shall include, without limitation, the following types of cover:

12.1.1 employer’s liability with a minimum limit of £[5,000,000] for any one claim in any one policy year;

12.1.2 public liability with a minimum limit of £[10,000,000] for any one claim in any one policy year;

12.1.3 [professional indemnity insurance with a minimum limit of £[10,000,000] for any one claim in any one policy year;] and
12.1.4 any other risks against which it is usual to insure in the business of the type carried out by the Supplier.

13. CONFIDENTIALITY13 TC "
CONFIDENTIALITY" \l 1 

13.1 Except to the extent set out in this Clause 13 or where disclosure is expressly permitted elsewhere in this agreement, each party shall treat the other party’s Confidential Information as confidential and neither party shall use or disclose to any third party any of the other party’s Confidential Information, which shall include, without limitation, the agreement and all documents and information provided by the Agency to the Supplier under or in connection with the performance of the agreement or during its negotiations, without prior written consent of that other party.
13.2 The Confidential Information shall not be used by the Supplier except for the purposes for which it was made available and the Confidential Information shall not be disclosed by the Supplier to any other person without the prior written consent of Agency.  The Supplier may only disclose the Agency’s Confidential Information to its employees, agents, professional and other advisors, managers and sub-contractors engaged in relation to the agreement who are directly involved in the provision of the Services and who need to know the information and shall ensure they are under a similar obligation of confidentiality in respect of the Confidential Information.
13.3 The restrictions in Clauses 13.1 and 13.2 shall not apply to:

13.3.1 any information which is or becomes public knowledge otherwise than through any breach of the agreement or any other agreement between the Supplier and the Agency;
13.3.2 any information which can be demonstrated by documentary evidence to have been in the possession of the receiving party thereof before being divulged to it by the other (disclosing) party;

13.3.3 any information obtained from a third party who is free to divulge it without obligation of confidentiality;

13.3.4 any information which is required to be disclosed by Law (including but not limited to FOI Legislation), or ordered to be disclosed by a court or tribunal of competent jurisdiction;

13.3.5 any information which is trivial or cannot reasonably be considered to be confidential or which is independently developed without access to the other party’s Confidential Information.
13.4 Nothing in this agreement shall prevent the Agency from disclosing the Supplier’s Confidential Information:

13.4.1 to any Crown Body or any other Contracting Authority.  All Crown Bodies or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown Bodies or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown Body or any Contracting Authority;

13.4.2 to any consultant, contractor or other person engaged by the Agency;
13.4.3 for the purpose of the examination and certificate of the Agency’s accounts; or

13.4.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Agency has used its resources.

13.5 The Agency shall use all reasonable endeavours to ensure that any government department, Contracting Authority, employee, third party or sub-contractor to whom the Supplier’s Confidential Information is disclosed pursuant to Clause 13.4 is made aware of the Agency’s obligations of confidentiality.

13.6 Nothing in this Clause 13 shall prevent either party from using any techniques, ideas or know-how gained during the performance of the agreement in the course of its normal business to the extent that this use does not result in a disclosure of other party’s Confidential Information or an infringement of Intellectual Property Rights.
13.7 This Clause 13 shall survive termination of this agreement.
13.8 For the avoidance of doubt, Clause 16 shall take precedence over this Clause 13 to the extent of any inconsistency.

14. TERMINATION 14 TC "
TERMINATION " \l 1 

14.1 Without prejudice to the Agency’s right to terminate at common law and otherwise as set out in this agreement, the Agency may terminate this agreement immediately upon giving notice to the Supplier if:

14.1.1 the Supplier has committed any material or persistent breach of this agreement and in the case of such a breach that is capable of remedy fails to remedy that breach within twenty-eight (28) days from the date of written notice to the Supplier giving details of the breach and requiring it to be remedied; or 

14.1.2 the Supplier summons a meeting of its creditors, makes a proposal for a voluntary arrangement, becomes subject to any voluntary arrangement, is unable to pay its debts within the meaning of section 123 Insolvency Act 1986, has a receiver, manager or administrative receiver appointed over any of its assets, undertakings or income, has passed a resolution for its winding-up (save for the purpose of a voluntary reconstruction or amalgamation, previously approved in writing by the Agency), is subject to a petition presented to any Court for its winding-up (save for the purpose of a voluntary reconstruction or amalgamation, previously approved in writing by the Agency), has a provisional liquidator appointed, has a proposal made for a scheme of arrangement under Part 26 of the Companies Act 2006, has an administrator appointed in respect of it or is the subject of an application for administration filed at any Court or a notice of appointment of an administrator filed at any Court or a notice of intention to appoint an administrator given by any person or is the subject of a notice to strike off the register at Companies House; or
14.1.3 being an individual, partnership or firm has entered into any composition or arrangement with its creditors, has a petition presented by it or by any other person for its bankruptcy, has a bankruptcy order made against it, has applied to the Court for an interim order under section 253 Insolvency Act 1986, has submitted a proposal for a voluntary arrangement to a nominee under Section 256A Insolvency Act 1986, has a petition presented for an Administration Order under Part III Insolvent Partnerships Order 1994 (“the Order”), has a petition presented for winding up as an unregistered company under Parts IV or V of the Order, has an interim receiver of its property appointed under section 286 Insolvency Act 1986, is unable to pay its debts within the meaning of sections 267 and 268 Insolvency Act 1986, has a receiver or manager appointed over any of its assets, has a receiver appointed under the Mental Health Act 1983, dies or by reason of any illness (including mental disorder or infirmity), accident or injury or any other cause whatsoever becomes unable for a consecutive period of two (2) months or for an aggregate period of sixty (60) days in any one consecutive period of twelve (12) months to comply with its obligations under this agreement; or
14.1.4 has any distraint, execution or other process levied or enforced on any of its property; or
14.1.5 ceases or appears in the reasonable opinion of the Agency likely or is threatening to cease to trade; or
14.1.6 the equivalent of any of the above occurs to the Supplier under the jurisdiction to which that party is subject; or
14.1.7 there is a Change of Control of the Supplier; or
14.1.8 the Supplier commits any of the money laundering offences under the Money Laundering Regulations 2003.

14.2 Without prejudice to the Agency’s right to terminate this agreement under Clause 14.1, or as otherwise set out in this agreement or at common law, the Agency may terminate this agreement at any time without cause subject to giving the Supplier not less than twenty-eight (28) days notice in writing.  The Agency shall remain liable to the Supplier for payment of all costs in relation to all Services properly provided in accordance with this agreement up to and including the date of termination provided that the Agency shall have no liability in respect of any costs incurred after the expiry of the notice period.  Once the Agency has given notice in accordance with this Clause 14.2 the Agency may extend the period of notice at any time before its expiry, subject to agreement on the level of Services to be provided by the Supplier during the period of extension.

14.3 Without prejudice to Clause 14.2 and for the avoidance of doubt the Agency shall not be obliged to pay any cancellation charge or other compensation to the Supplier (including, without limitation, in respect of any redundancy payments for the Supplier’s employees or loss of profits) by reason solely of the termination of this agreement by the Agency.

14.4 To the extent that the Agency has a right to terminate this agreement under this Clause 14 then, as an alternative to termination, the Agency may by giving notice to the Supplier require the Supplier to provide part only of the Services with effect from the Change Date whereupon the provision of the remainder of the Services will cease and the definition of Services shall be amended accordingly. The Charges applicable with effect from the Change Date will be adjusted proportionately or, if in the Agency’s opinion a proportionate adjustment would not be reasonable, in such manner as the Agency may determine.

15. CONSEQUENCES OF TERMINATION  TC "15
CONSEQUENCES OF TERMINATION " \l 1 
15.1 Any termination of this agreement, howsoever occasioned, shall not affect any accrued rights or liabilities of either party nor shall it affect the coming into force or the continuance in force of any provision hereof which is expressly or by implication intended to come into or continue in force on or after such termination.
15.2 Upon termination of this agreement (howsoever caused):

15.2.1 the Supplier shall, at no further cost to the Agency:

15.2.1.1 take all such steps as shall be necessary to agree with the Agency a plan for the orderly handover of the Services to the Agency or its replacement supplier, such that the Services can be carried on with the minimum of interruption and inconvenience to the Agency and to effect such handover including providing the Agency with all such information as it may reasonably need in order to perform or have performed the Services; and 

15.2.1.2 by a mutually agreed date return to the Agency any payments which may have been made in respect of Services which have not been delivered or performed as at the termination date and any materials incorporating any Confidential Information of the Agency and or destroy or erase any Confidential Information of, or relating to, the Agency contained in any materials prepared by or on behalf of the Supplier or recorded in any memory device and return all Agency data, property materials and account for any damaged or lost property, and / or materials.

15.2.2 The Agency shall within thirty (30) days of termination pay the Supplier any Charges remaining due in relation to any Services properly delivered, performed and accepted in accordance with this agreement up to the date of termination. 

15.3 The Agency shall be entitled to use or have used on its behalf all know-how and Intellectual Property Rights owned or controlled by the Supplier used in or in connection with the provision of the Services free of charge for the purposes of completion and use, amendment, modification and/or enhancement of the Services as envisaged by this agreement after such completion. 

15.4 Upon termination of this agreement (howsoever caused) or a cessation of any Services or part thereof, the Agency may enter into any agreement with any third party or parties as the Agency thinks fit to provide any or all of the Services and, save in the case of a termination by the Agency pursuant to Clause 14.2, the Supplier shall be liable for all additional expenditure reasonably incurred by the Agency in having such services carried out and all other costs and damages reasonably incurred by the Agency in consequence of such termination.  The Agency may deduct such costs from the Charges or any other sums due to the Supplier or otherwise recover such costs from the Supplier as a debt.
15.5 Without prejudice to the application or otherwise of TUPE in respect of the transfer of this agreement or any of the Services provided hereunder as envisaged by this Clause 15, the Supplier shall fully indemnify and keep indemnified the Agency against all claims demands, proceedings, actions, damages, costs (including legal and other professional fees) expenses and other liabilities which the Agency may suffer, sustain, incur, pay, or be put to by reason of:
15.5.1 any failure by the Supplier to comply with its obligations under TUPE;
15.5.2 any claims, demands, proceedings, actions, damages, costs (including legal and other professional fees) expenses and other liabilities by or on behalf of any of the employees of the Supplier arising from or in connection with their employment or its termination on or prior to the date of termination on or prior to the date of termination or expiry of the agreement;
15.5.3  any claims, demands, proceedings, actions, damages, costs (including legal and other professional fees) expenses and other liabilities arising from the actions of any trade union, employee representative or body of employees or their representatives, in respect of any of the employees of the Supplier in connection with any failure of the Supplier in connection with this agreement on or prior to the date of termination or expiry of the agreement;
15.5.4 any act or omission prior to the date of termination or expiry of the agreement which, by virtue of TUPE, is deemed to be an act or omission of the Agency.
15.6 the parties acknowledge that the expiry or termination of this agreement may constitute a relevant transfer for the purposes of TUPE.  [If the Agency reasonably determines that it does so constitute a relevant transfer the provisions of Schedule 3 (Staff Transfer) will apply on such expiry or termination.]
16. FREEDOM OF INFORMATION  TC "16
FREEDOM OF INFORMATION" \l 1 
16.1 The Supplier acknowledges that the Agency:

16.1.1 is subject to the FOI Legislation and agrees to assist and co-operate with the Agency to enable the Agency to comply with its obligations under the FOI Legislation; and

16.1.2 may be obliged under the FOI Legislation to disclose Information (including information concerning the Supplier or the Services) without consulting or obtaining consent from the Supplier and, subject to the provisions of this Clause 16, may ultimately at its discretion disclose such Information.  The Agency shall take reasonable steps, where appropriate, to give the Supplier advanced notice, or failing that, to draw the disclosure to the Supplier’s attention after any such disclosure.
16.2 Without prejudice to the generality of Clause 16.1, the Supplier shall and shall procure that its sub-contractors (if any) shall:

16.2.1 transfer to the Agency each Information Request relevant to the agreement that it or they (as the case may be) receive as soon as practicable and in any event within two (2) working days of receiving such Information Request; and

16.2.2 at its own cost provide and procure that its sub-contractors provide all necessary assistance as reasonably requested by the Agency to enable the Agency to respond to any Information Request within the period that the Agency is obliged to respond; and

16.2.3 without limitation to the foregoing, in relation to Information held by the Supplier (or sub-contractors) on behalf of the Agency, provide the Agency (at the Supplier’s own cost) with details about and/or copies of all such Information that the Agency requests and such details and/or copies shall be provided within five (5) working days of a request from the Agency (or such other period as the Agency may reasonably specify) and in such forms as the Agency may reasonably specify; and

16.2.4 the Supplier shall ensure that all information produced in the course of the agreement is retained for disclosure and shall permit the Agency to inspect such records as requested from time to time.

16.3 The Agency shall be responsible for determining in its absolute discretion (notwithstanding any other provision in the agreement or any other agreement) whether Information is exempt information under the FOI Legislation and for determining what Information will be disclosed in response to an Information Request in accordance with the FOI Legislation.  The Supplier shall not in any event itself respond to any person making an Information Request, save to acknowledge receipt, unless expressly authorised to do so by the Agency.

16.4 This Clause 16 shall survive termination of this agreement.

17. DATA PROTECTION  TC "17
DATA PROTECTION" \l 1 
17.1 In this Clause 17 references to “Data Subjects,” “Data Controller” and “Data Processor” are to be interpreted as defined in the DPA.  With respect to the parties’ rights and obligations under this agreement, the parties agree that the Agency is the Data Controller and the Supplier is the Data Processor. 

17.2 The Supplier shall comply with all of its obligations under the DPA and, if Processing Personal Data on behalf of the Agency (“the Agency Personal Data”), shall carry out such Processing only to the extent, and in such manner, as is necessary for the provision of the Services and/or undertaking its obligations in accordance with the agreement or as is required by Law or any regulatory body and only in accordance with instructions from the Agency (which may be specific instructions or instructions of a general nature as set out in this agreement or as otherwise notified by the Agency to the Supplier). 

17.3 Without prejudice to the generality of Clause 17.2, the Supplier shall:

17.3.1 implement appropriate technical and organisational security measures to protect the Agency Personal Data against unauthorised or unlawful Processing and against accidental loss, destruction, damage, alteration or disclosure.  These measures shall be appropriate to the harm which might result from any unauthorised or unlawful Processing, accidental loss, destruction, alteration or damage to the Agency Personal Data and having regard to the nature of the Agency Personal Data which is to be protected;

17.3.2 provide the Agency with such information as it may from time to time require to satisfy itself of compliance by the Supplier with Clause 17.3.1;

17.3.3 co-operate with the Agency in complying with any subject access request made by any Data Subject pursuant to the DPA and/or responding to any enquiry made or investigation or assessment of Processing initiated by the Information Commissioner in respect of any of the Agency Personal Data; 

17.3.4 when notified by the Agency, comply with any agreement between the Agency and any Data Subject in relation to any Processing which causes or is likely to cause substantial and unwarranted damage or distress to such data subject, or any court order requiring the rectification, blocking, erasure or destruction of any the Agency Personal Data;

17.3.5 take reasonable steps to ensure the reliability of any Supplier personnel having access to the Agency Personal Data and to ensure that such personnel are fully aware of the confidential nature of the Agency Personal Data and of the measures to be taken and the Supplier’s obligations under this Clause 17 when Processing the Agency Personal Data and comply with the obligations set out in this Clause 17 ; and
17.3.6 not Process Agency Personal Data outside the European Economic Area (or any country deemed adequate by the Commission pursuant to Article 25(6) Directive 95/46/EC) without the Agency’s prior written consent and, in the event of such consent, only if the Supplier has agreed in writing to reasonable provisions imposed by the Agency relating to such Processing and to comply with the obligations of a Data Controller under the Eighth Data Protection Principle set out in schedule 1 of the DPA by providing an adequate level of protection to any Agency Personal Data that is transferred.
17.3.7 obtain prior written consent from the Agency in order to transfer the Agency Personal Data to any sub-contractors or affiliates for the provision of the Services 

17.3.8 ensure that none of Supplier’s personnel publish, disclose or divulge any of the Agency Personal Data to any third party unless directed in writing to do so by the Agency;

17.3.9 notify the Agency with five (5) working days if it receives a request from a Data Subject to have access to that person’s Personal Data; or a complaint or request relating to the Agency’s obligations under the DPA;

17.3.10 provide the Agency with full cooperation and assistance in relation to any complaint or request made, including by:

17.3.10.1 providing the Agency with full details of the complaint or request;
17.3.10.2 complying with a data access request within the relevant timescales set out in the DPA and in accordance with the Agency’s instructions;

17.3.10.3 providing the Agency with any Agency Personal Data it holds in relation to a Data Subject (within the timescales required by the Agency); and

17.3.10.4 providing the Agency with any information requested by the Agency;

17.3.11 permit the Agency or the Agency’s Representative (subject to reasonable and appropriate confidentiality undertakings), to inspect and audit the Supplier’s data Processing activities (and / or those of its agents, subsidiaries and sub-contractors) and comply with all reasonable requests or directions by the Agency to enable the Agency to verify and / or procure that the Supplier is in full compliance with its obligations under this agreement;

17.3.12 provide a written description of the technical and organisational methods employed by the Supplier for processing Personal Data (within the timescales required by the Agency); 

17.3.13 comply at all times with the DPA and shall not perform its obligations under the agreement in such a way as to cause the Agency to breach any of its applicable obligations under the DPA.
17.4 When the Supplier receives a written request from the Agency for information about, or a copy of, the Agency Personal Data, the Supplier shall supply such information or data to the Agency within such time and in such form as specified in the request (such time to be reasonable) or if no period of time is specified in the request, then within ten (10) working days from the date of the request.

17.5 The Agency remains solely responsible for determining the purposes and manner in which the Agency Personal Data is to be Processed.  The Supplier shall not share any of the Agency Personal Data with any sub-contractor or third party unless there is a written contract in place with the Agency which requires the sub-contractor or third party:

17.5.1 to only Process the Agency Personal Data in accordance with the Agency’s instructions to the Supplier; and

17.5.2 to comply with the same obligations with which the Supplier is required to comply under this Clause 17.

17.6 The Supplier shall fully indemnify the Agency in respect of any loss, destruction or unauthorised disclosure of, or unauthorised access to, personal data by the Supplier or its personnel or as a result of any failure to comply with the provisions of this Clause 17.

17.7 This Clause 17 shall survive termination of this agreement. 
18. NON‑SOLICITATION  TC "18
NON-SOLICITATION" \l 1 
18.1 For the duration of this agreement, and for a period of six months thereafter, neither party shall (except with the prior written consent of the other party):

18.1.1 solicit (with a view to offering employment) or otherwise seek to entice away from the employment of the other party any person (a “Restricted Employee”) who has been involved (to any material extent) in the agreement;
18.1.2 employ or enter into a contract for the provision of services by any Restricted Employee.

18.2 Each of the restrictions contained in this Clause 18 constitute an entirely separate and independent covenant by and restriction on each of the parties.

18.3 The restrictions set out in this Clause 18 are considered reasonable by the parties and each of them acknowledges (having taken legal advice) that the provisions of this Clause 18 are necessary for the protection of the proprietary and commercial interests of the other. 

18.4 Each of the restrictions set out in this Clause 18 is separate and severable and in the event of any such restriction being determined as unenforceable in whole or in part for any reason, such unenforceability shall not affect the enforceability of the remaining restrictions or (in the case of a restriction unenforceable in part) the remainder of that restriction.

18.5 In the event that any restriction in this Clause 18 shall be found to be void but would be valid if some part thereof were deleted or the area of operation or the period of application reduced, such restriction shall apply with such modification as may be necessary to make it valid and effective.
18.6 This Clause 18 shall survive the termination of this agreement.
19. NOTICES TC "19
NOTICES" \l 1 
19.1 Any notice required to be served under the agreement shall be in writing, served, in the case of a notice served upon the Agency, by personal delivery or by sending it by recorded postal delivery to North West Development Agency, Renaissance House, Centre Park, Warrington, Cheshire, WA1 1QN, or such other address as shall from time to time be notified in writing by the Agency to the Supplier, and in the case of notice to be served upon the Supplier by delivering or sending it to the address specified at the head of this agreement or such other address as shall from time to time be notified in writing by the Supplier to the Agency in the same manner.

19.2 Any such written notice shall (where sent by post) be deemed to have been served and received on the second business day following the day of posting and where delivered personally be deemed to have been given at the time of delivery. 

20. RIGHTS CUMULATIVE TC "20
RIGHTS CUMULATIVE" \l 1 
20.1 The provisions of the agreement, and the rights and remedies of the parties under the agreement, are cumulative and are without prejudice and in addition to any rights or remedies a party may have at law or in equity.  

20.2 No exercise by a party of any one right or remedy under the agreement, or at law or in equity shall (save to the extent, if any, provided expressly in the agreement or at law or in equity) operate either to hinder or prevent the exercise by it of any other such right or remedy.

20.3 The termination of this agreement, howsoever arising, shall not prejudice any accrued rights of either the Agency or the Supplier.

21. PUBLICITY TC "21
PUBLICITY" \l 1 
21.1 The Supplier shall not without the prior written consent of the Agency advertise or publicly announce that it is undertaking work for the Agency.

21.2 All planned media and external communications (such as press releases), relating to the work under the agreement must be approved by the Agency in writing prior to release, and the Agency reserves the right in its absolute discretion to provide material for inclusion in such communications.

21.3 The Agency shall provide the media contact and respond to all media requests regarding the agreement, unless a prior arrangement is made in writing with the Supplier.

21.4 The arrangements and agenda for any events held as part of, as a result of or to promote work carried out as part of the agreement must be agreed in writing by the Agency.  The Agency reserves the right to provide representation at any event.

21.5 Promotional work shall be carried out by the Agency, unless a prior arrangement is made with the Supplier.  The Agency shall, in its absolute discretion, have final approval over all materials published, broadcast or delivered.

21.6 The Supplier shall:

21.6.1  (if required by the Agency) comply fully at all times with the provisions of the Agency’s Branding Guide;

21.6.2 acknowledge the receipt of payment from the Agency in such manner as the Agency may from time to time require to enable the Agency to publicise its involvement in the agreement in accordance with the Agency’s Branding Guide; and

21.6.3 inform the Agency at least 10 working days prior to any promotional event relating to the agreement and, for the avoidance of doubt, otherwise comply with the provisions of the Agency’s Branding Guide in respect of such events.

21.7 The Agency does not permit companies or individuals to undertake promotional activity based on their appointment to Agency panels or for paid-for services, and only reviews this policy in exceptional circumstances.  Before undertaking any promotional activity, the Supplier must contact the Agency’s press office in the first instance for advice.  All press releases related to the Agency must be approved by the press office, as stipulated clearly within the Agency’s Branding Guide.  Without prior approval by the press office, press releases cannot be issued.

22. STATUTORY AND OTHER REGULATIONS TC "22
STATUTORY AND OTHER REGULATIONS " \l 1 
22.1 The Supplier shall comply with all applicable statutory and other legal requirements.  The Supplier shall also observe any rules applicable to the Agency’s premises notified to it by the Agency.  The Supplier shall comply with all Agency policies from time to time.  

22.2 Without limitation to the foregoing, the Supplier shall:

22.2.1 not unlawfully discriminate;

22.2.2 procure that the Supplier’s personnel do not unlawfully discriminate; and

22.2.3 use reasonable endeavours to procure that its direct and indirect subcontractors do not unlawfully discriminate

in relation to the performance of the agreement, within the meaning and scope of the Sex Discrimination Act 1975, the Race Relations Act 1976, Equal Pay Act 1970, Rehabilitation of Offenders Act 1974, the Disability Discrimination Act 1995, the Employment Equality (Sexual Orientation) Regulations 2003, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Age) Regulations 2006, and any other relevant enactments in force from time to time relating to discrimination in employment.

22.3 The Supplier shall operate an equal opportunities policy.  The Supplier warrants that this policy complies with all legal obligations relating to discrimination in employment and that it shall not treat one group of people less favourably than others because of their colour, race, nationality, ethnic origin, gender, sexual orientation, disability, age or religion in relation to decisions to recruit, train or promote staff.  The Supplier shall take all reasonable steps to ensure that all servants, employees, or agents of the Supplier and all sub-contractors employed in the execution of the agreement operate and comply with a equal opportunities policy equivalent to the Supplier’s.

22.4 Evidence shall be provided to the Agency on request of the Supplier’s equal opportunities policy in relation to the implementation of the agreement and evidence shall be provided as to the implementation of this policy

22.5 In providing the Services (taking into account best available techniques not entailing excessive cost and the best practicable means of preventing or counteracting the effects of any noise or vibration) the Supplier shall also have appropriate regard (insofar as the Supplier’s activities may impact on the environment) to the need to:

22.5.1 preserve and protect the environment and to the need to avoid, remedy and mitigate any adverse effects on the environment;

22.5.2 enhance the environment and have regard to the desirability of achieving sustainable development;

22.5.3 conserve and safeguard flora, fauna and geological or physiological features of special interest; and

22.5.4 sustain the potential of natural and physical resources and the need to safeguard the life-supporting capacity of air, water, soil and ecosystems.

22.6 The Supplier shall comply with all applicable European Union procurement legislation and any implementing measures and any other legislation rules and regulations in connection with the procurement of any of the Services and shall promptly provide to the Agency any information which the Agency may request in order to satisfy itself that the Supplier has done so.  All procurement of any of the Services by the Supplier shall be based on value for money.  In determining how this requirement should be met, the Supplier must take account of public sector accountability and probity, and shall document the decision making process.

22.7 The Supplier shall take into account its corporate social responsibilities in relation to the carrying out of its business.  Evidence shall be provided to the Agency on request of the Supplier’s policy covering corporate social responsibility and evidence shall be provided as to the implementation of this policy. 
23. GUARANTEE TC "23
GUARANTEE" \l 1 
If so required by the Agency, any Supplier which has a parent company will procure that within fourteen (14) days of the date hereof its ultimate parent company shall enter into a guarantee and indemnity in the form required by the Agency.

24. DISPUTE RESOLUTION PROCEDURE TC "24
DISPUTE RESOLTUTION PROCEDURE" \l 1 
24.1 Subject to Clause 24.5, if a dispute arises out of or in connection with this agreement (a “Dispute”) it shall be determined as follows:

24.1.1 if this agreement states that the Dispute is to be referred to the Expert Procedure, it shall be determined in accordance with Clauses 24.2 and 24.3; and

24.1.2 in all other cases, it shall be determined in accordance with Clauses 24.2 and 24.4.

24.2 Resolution by senior managers

24.2.1 The Supplier and/or the Agency may refer a Dispute in writing for resolution between the Managing Director of the Supplier and the Chief Executive of the Agency.  The parties shall ensure that their respective representatives shall, for a period of 14 days from the date of the written reference (“the Resolution Period”), use all reasonable endeavours to reach a reasonable resolution of the Dispute.

24.3 Expert procedure

24.3.1 If the Supplier and the Agency have not resolved the Dispute by the end of the Resolution Period, either of them may refer the Dispute for resolution to an independent expert (“the Independent Expert”). 

24.3.2 The Independent Expert shall act as an expert and not as an arbitrator.  Except to the extent the parties have agreed otherwise in writing at the time of the referral of the Dispute pursuant to Clause 24.3.1, the Agency and the Supplier agree the Independent Expert’s decision is, in the absence of fraud or manifest fault, final and binding on the parties.  Consequently, where such contrary agreement is reached, and the parties (either one or both of them) do not agree with the decision of the Independent Expert, the Dispute may be referred for resolution pursuant to Clause 24.4.  The Independent Expert’s fees shall be borne by the Supplier and the Agency in equal shares unless the Independent Expert determines that the conduct of either party is such that it should bear all or a greater proportion of such fees, in which case the parties shall abide by the Independent Expert’s determination.  Each party shall, unless the parties agree otherwise in writing:

24.3.2.1 accept such terms and conditions as the Independent Expert may seek to impose in relation to the discharge of his or her functions;

24.3.2.2 give the Independent Expert such assistance, facilities and information as the Independent Expert requests in the discharge of the Independent Expert’s functions and such party is reasonably able to provide; and

24.3.2.3 make all reasonable efforts to ensure that the Independent Expert reaches a decision as soon as practicable.

24.4 Courts

24.4.1 Subject to Clause 24.4.2, if the parties have not resolved the Dispute by the end of the Resolution Period the courts of England have exclusive jurisdiction to settle the Dispute and to hear and decide any suit, action or proceedings (“Proceedings”) relating to the Dispute and, for these purposes, each party irrevocably submits to the jurisdiction of the courts of England.  For the avoidance of doubt, the agreement in the foregoing provisions of this Clause  24.4.1 is included for the benefit of the Agency.  Accordingly, the Agency retains the right to bring Proceedings in any other court of competent jurisdiction and the Supplier hereby waives any objection to, and agrees to submit to, the jurisdiction of such other courts.  Furthermore, the Supplier irrevocably agrees that a judgment or order of any court referred to in this paragraph is conclusive and binding upon it and may be enforced against it in the courts of any other jurisdiction.  

24.4.2 Nothing contained in this Clause 24.4.2 affects the right to serve process in another manner permitted by law.

24.5 Nothing in this Clause 24 shall prevent either party from applying for injunctive relief without first attempting to resolve the Dispute in accordance with Clauses 24.3 and 24.4.
25. AUDIT ACCESS AND RECORD RETENTION TC "25
AUDIT ACCESS AND RECORD RETENTION" \l 1 
25.1 The Supplier must keep (and must procure that its sub-contractors must keep) proper, accurate and up to date accounts and records relating to the performance of its obligations under this agreement.

25.2 The Supplier shall give (and shall procure that its sub-contractors shall give) the Agency, its professional advisers and auditors the right to inspect and take copies of or extracts from those records referred to at Clause 25.1 and shall provide all reasonably necessary facilities and access to the Supplier’s staff who understand such records, free of charge for the purpose of enabling the Agency to exercise its rights under this clause.

25.3 Each audit shall be carried out at the Agency’s expense unless it reveals that the Supplier has been overcharging the Agency in which event the Agency shall be entitled to recover the sum overcharged plus all expenses incurred by the Agency to establish such overcharging either as a debt or by deducting such amounts from any sums payable by the Agency to the Supplier.

25.4 The Supplier must retain (and must procure that its sub-contractors must retain) the records referred to in Clause 25.1 in good condition from the Commencement Date until at least ten years after the expiry or termination of this agreement, subject to the Supplier’s obligations under Clause 5A.2 (where applicable).

25.5 This Clause 25 shall survive termination of the agreement.

26. INDUCEMENTS TC "26
INDUCEMENTS" \l 1 
26.1 The Supplier undertakes that it will at all times act in good faith with the Agency and in particular the Supplier undertakes that it has not and shall not offer, accept, give or agree to give any employee of the Agency or any other person acting either as a consultant or for or on behalf of any other supplier or potential supplier to the Agency:

26.1.1 any commission, gift or other financial benefit or consideration of any kind as an inducement or reward to or from any supplier or potential supplier of the Agency for doing or forbearing to do or for having done or forborne to do any act in relation to any arrangement or potential arrangement with the Agency or for showing or forbearing to show favour or disfavour to any person in relation thereto; and

26.1.2 in the event of any breach of this clause by the Supplier or by anyone employed by it or acting on its behalf (whether with or without the knowledge of the Supplier):

26.1.2.1 the Supplier shall immediately give the Agency details of any such commission, gift, benefit or inducement which may be offered and shall co‑operate fully with the Agency in disclosing information and documents which the Agency may request; and/or

26.1.2.2 the Agency shall (without prejudice to any of its rights or remedies under this agreement or otherwise) be entitled by notice in writing to terminate this agreement immediately; and
26.1.2.3 the Supplier shall be liable for and shall indemnify and keep the Agency indemnified in respect of any and all loss resulting from such termination and the amount of the value of any such gift, consideration or commission as the Agency shall think fit.

26.2 In any dispute, difference or question arising in respect of:

26.2.1 the interpretation of this Clause 26 (except so far as the same may relate to the amount recoverable from the Supplier under Clause 26.1.2.3 in respect of any loss resulting from such termination of the agreement); or

26.2.2 the right of the Agency to terminate the agreement; or

26.2.3 the amount or value of any gift, consideration or commission

26.3 the decision of the Agency shall be final and conclusive.

27. AGENCY’S DATA AND PROPERTY TC "27
AGENCY’S DATA AND PROPERTY" \l 1 
27.1 The Supplier acknowledges the Agency’s ownership of Intellectual Property Rights which may subsist in Agency Data.  The Supplier shall not delete or remove any proprietary notices contained within or relating to the Agency’s Data.  The Supplier shall take responsibility for preserving the integrity of Agency Data and preventing any corruption or loss of Agency Data.

27.2 Any materials furnished to the Supplier by the Agency in relation to this agreement shall remain the property of the Agency and may not be used by the Supplier for any other purpose save with the prior approval in writing of the Agency.  The Supplier shall ensure the security of all Agency property whilst in its possession during the performance on the agreement.
27.3 The Supplier shall not store, copy, disclose, or use Agency Data except as necessary for the performance by the Supplier of its obligations under this agreement or as otherwise expressly authorised in writing by the Agency.

27.4 To the extent that Agency Data is held and / or processed by the Supplier, the Supplier shall supply that Agency Data to the Agency as requested by the Agency in the format specified by the Agency.

27.5 The Supplier shall perform secure back-ups of all Agency Data and shall ensure that up-to-date back-ups are stored off-site in accordance with the Business Recovery Plan.  The Supplier shall ensure that such back-ups are available to the Agency at all times upon request and are delivered to the Agency at no less than [monthly] intervals.
27.6 The Supplier shall ensure that any system on which the Supplier holds any Agency Data, including back-up data, is a secure system that complies with the Security Policy.

27.7 If the Agency Data is corrupted, lost or sufficiently degraded as a result of the Supplier’s default so as to be unusable, the Agency may:

27.7.1 require the Supplier (at the Supplier’s expense) to restore or procure the restoration of Agency Data to the extent and in accordance with the requirements specified by the Agency in the Business Recovery Plan and the Supplier shall do so as soon as practicable but not later than [insert period]; and / or

27.7.2 itself restore or procure the restoration of Agency Data, and shall be repaid by the Supplier any reasonable expenses incurred in doing so to the extent and in accordance with the requirements specified in the Business Recovery Plan.

27.8 If at any time the Supplier suspects or has reason to believe that Agency Data has or may become corrupted, lost or sufficiently degraded in any way for any reason, then the Supplier shall notify the Agency immediately and inform the Agency of the remedial action the Supplier proposes to take.

28. ASSIGNMENT AND SUB-CONTRACTING TC "28
ASSIGNMENT AND SUB-CONTRACTING" \l 1 
28.1 The Supplier shall not assign, sub-contract, transfer, charge or deal in any other manner or otherwise dispose of any or all of the Supplier’s rights or obligations under this Agreement or purport to do any of the same without the prior written consent of the Agency which may be refused or granted subject to such conditions as the Agency sees fit.

28.2 In the event that the Supplier is permitted to sub-contract any or all of its obligations under this agreement the Supplier shall:

28.2.1 not be relieved from any of its liabilities or obligations hereunder by engaging the sub-contractor;

28.2.2 be and shall remain solely responsible and liable to the Agency for any breach of this agreement or act or omission of a sub-contractor or any performance, non-performance, part-performance or delay in the performance of any of the Services and / or obligations by any sub-contractor to the same extent as if such breach or act or omission had been committed by the Supplier

28.2.3 ensure that all applicable rights, duties and obligations of the Supplier, are included in any contract that the Supplier has or may enter into with any of its sub-contractors; and

28.2.4 be and shall remain solely responsible for all and any payments to be made to any of its sub-contractors.

28.3 Where the Agency gives its consent to sub-contracting under Clause 28.1 the Agency may as a condition of giving its consent to the Supplier require direct warranties, undertakings, guarantees or indemnities from such sub-contractor concerning the provision of the Services and its compliance with the obligations set out in the agreement in all respects.  The Supplier shall not remove any sub-contractor involved in the performance of any part of the Services, without the previous consent in writing of the Agency.
28.4 The Supplier shall use all reasonable endeavours to ensure that any sub-contract entered into with a sub-contractor shall include the same or materially similar contractual obligations as in this agreement.

28.5 Where the Agency has consented to the placing of sub-contracts, copies of each sub-contract shall be sent by the Supplier to the Agency within 2 working days of issue.

28.6 The Supplier shall include in its sub-contracts relating to this agreement a written condition undertaking to make payment for the supply of Services within 30 days of receipt of the sub-contractor’s invoice (provided that such services have been supplied in accordance with the terms and conditions of the relevant sub-contract).

29. LIABILITIES  TC "29
LIABILITES" \l 1 
29.1 Except as required by law the entire liability of the Agency under or in connection with this agreement will not exceed £199,999.99.
29.2 The provisions of this Clause 29 shall survive the termination of the agreement.
30. STAFFING SECURITY TC "30
STAFFING SECURITY" \l 1 
30.1 The Supplier shall comply with the Staff Vetting Procedures in respect of all the Supplier’s Team.  The Supplier confirms that all the Supplier’s Team employed or engaged by the Supplier at the Commencement Date were vetted and recruited on a basis that is equivalent to and no less strict than the Staff Vetting Procedures.

30.2 The Supplier shall provide training on a continuing basis for all the Supplier’s Team in compliance with the Security Policy and Security Plan.

31. SECURITY REQUIREMENTS TC "31
SECURITY REQUIREMENTS" \l 1 
31.1 The Supplier shall comply, and shall procure the compliance of the Supplier Team, with the Security Policy and the Security Plan and the Supplier shall ensure that the Security Plan produced by the Supplier fully complies with the Security Policy.

31.2 The Agency shall notify the Supplier of any changes or proposed changes to the Security Policy.

31.3 If the Supplier believes that a change or proposed change to the Security Policy will have a material and unavoidable cost implication to the Services it may submit a change request in accordance with Clause 8.  In doing so, the Supplier must support its request by providing evidence of the cause of any increased costs and the steps that it has taken to mitigate those costs.  Any change to the Charges shall then be agreed in accordance with the change control procedure set out in Clause 8.
31.4 Until a change to the Charges is agreed by the Agency pursuant to Clause 8 the Supplier shall continue to perform the Services in accordance with its existing obligations.

31.5 The Supplier shall, as an enduring obligation throughout the term of the agreement, use the latest versions of anti-virus definitions available from an industry accepted anti-virus software vendor to check for and delete Malicious Software from the ICT environment. 

31.6 Notwithstanding Clause 31.5, if Malicious Software is found, the parties shall cooperate to reduce the effect of the Malicious Software and, particularly if Malicious Software causes loss of operational efficiency or loss or corruption of Agency Data, assist each other to mitigate any losses and to restore the Services to their desired operating efficiency.

31.7 Any cost arising out of the actions of the parties taken in compliance with the provisions of Clause 31.6 shall be borne by the parties as follows:

31.7.1 by the Supplier where the Malicious Software originates from the Supplier software, the third party software or the Agency or the Agency Data (whilst the Agency Data was under the control of the Supplier); and 

31.7.2 by the Agency if the Malicious Software originates from the Agency software or the Agency Data (whilst the Agency Data was under the control of the Agency).

32. [OBLIGATION TO USE CRM SYSTEM

The Supplier agrees at any time on request by the Agency and in accordance with all reasonable instructions given by the Agency, to make full use of, and to provide all such information as may reasonably be required for, the client relationship management (“CRM”) system(s) of any Business Link provider as the Agency may specify, and agrees to co-operate fully at its own expense with the Agency and such Business Link provider in the management and/or operation of such CRM system(s). The Supplier will not be penalised in the event of the failure of the CRM system(s), the providers of the system, or any related input features over which the Supplier has no control.]
33. GENERAL TC "32
GENERAL" \l 1 
33.1 Neither party shall be liable for delay or failure to perform any of its obligations under this agreement due to an event of Force Majeure but the Agency may withhold payment during any period that an event of Force Majeure subsists .

33.2 The failure or delay by either party in exercising any right, power or remedy (in whole or in part) under this agreement shall not in any circumstances impair such right, power or remedy nor operate as a waiver of those rights or remedies.  

33.3 No amendment to this agreement will be effective unless it is agreed in writing and signed by the authorised representatives of both parties in accordance with Clause 8 and without prejudice to any other provision of this agreement and for the avoidance of doubt no payment shall be made by the Agency for unauthorised services.

33.4 The Supplier is not an employee, agent, partner or representative of the Agency, and will not represent or otherwise hold itself out as such to any third party and has no authority to bind the Agency to, or make the Agency liable in respect of, any agreement, act or statement.

33.5 Nothing in this agreement shall confer, or is intended to confer, on any third party any benefit or the right to enforce any term of this agreement under the Contracts (Rights of Third Parties) Act 1999.

33.6 This agreement and any documents expressed or referred to in them contains the entire agreement between the parties regarding its subject matter and supersedes all prior communications, representations, warranties, stipulations, undertakings and agreements between the parties.  Nothing in this Clause 33.6 will exclude any liability which one party would otherwise have to the other party in respect of any statement made fraudulently.

33.7 If any clause or part of this agreement is found by any court, tribunal, administrative body or authority of competent jurisdiction to be illegal, invalid or unenforceable then that provision will, to the extent required, be severed from this agreement and will be ineffective without, as far as is possible, modifying any other clause or part of this agreement and this will not affect any other provisions of this agreement which will remain in full force and effect.  In the event that in the Agency’s reasonable opinion such a provision is so fundamental as to prevent the accomplishment of the purpose of the agreement, the Agency and the Supplier shall immediately commence good faith negotiations to remedy such invalidity.

33.8 The parties shall execute and do all such deeds documents and things as may be necessary to carry the provisions of this agreement into full force and effect.

33.9 Unless the parties otherwise agree in writing this agreement is governed by the law of England, and the parties submit to the exclusive jurisdiction of the Courts of England.
SCHEDULE 1: THE SERVICES
[Describe Services/append copy of Services Specification and Annex proposal as Annex 1 if applicable]

[Include Service Milestones if applicable]
SCHEDULE 2: THE CHARGES
[Set out Charges/refer to relevant part of Supplier’s Tender Response]

[Specify if Fixed Fee and / or time and materials basis]

[Specify instalment periods (if applicable)]

SCHEDULE 3: STAFF TRANSFERS

1. In this Schedule 3:

New Supplier means a Supplier selected to carry out, activities wholly or mainly the same as the Services, on termination or expiry of this agreement (or part of it) or the Agency (if it starts to provide the Services);

Termination Date means the date of termination of this agreement (or part of it);

Transfer Date means the date on which a New Supplier starts to perform the Services;

TUPE Employees means all personnel assigned to the Services within the meaning of regulation 4(1) of TUPE

References to “personnel” include e.g. employees, self-employed personnel, agency workers, partners (partnership), directors (company) and members (limited liability partnership).

Where any provision specifies “for example”, or “e.g.”, or otherwise gives examples, the examples given do not confine the application of the provision to examples of a similar kind.
Any references to part of this agreement terminating mean terminating rights or authorities under it.

2. The parties acknowledge and agree TUPE may apply upon the expiry or termination of this agreement (or part of it) and a change in identity of the party performing the Services may constitute a relevant transfer for the purpose of TUPE.

3. The Supplier will within 7 days of the Agency’s written request, provide to the Agency and any third party nominated by the Agency with any information the Agency may require about the Supplier’s staff.

4. The Supplier warrants the accuracy of all information provided under Clause 3 (above) and authorises the Agency to use it as it may consider necessary and for informing any New Supplier or prospective New Supplier.

5. Subject to Clause 6 (below), within 12 months prior to the expiry of this agreement when either party gives notice of termination of this agreement (or any part of it), the Supplier should not:

5.1. make any changes that would materially affect the liability of any New Supplier under TUPE;
5.2. terminate the employment of any TUPE Employee unlawfully or unfairly within the meaning of the Employment Rights Act 1996; and 

5.3. act in any way that is unlawful.

6. The Supplier may make changes within the scope of Clause 5.1 (above) if they are necessary for its effective performance under, and in compliance with, this agreement.  However, where the Supplier does make any such change, the presumption shall be that the change was not necessary for its effective performance under, and in compliance with, this agreement.

7. Examples of changes within the scope of Clause 5.1 (above) are:

7.1. terminating the employment of any TUPE Employees;

7.2. altering the terms and conditions of employment of any of the TUPE Employees;

7.3. recruiting employees to perform the Services;

7.4. reorganising the way in which the Supplier performs the Services, relocating the TUPE Employees or re-assigning their duties; and

7.5. making any promises that give rise to any benefits, or offering new terms to the TUPE Employees.

8. The Supplier shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the TUPE Employees, including without limitation all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions and otherwise up to the Transfer Date.

9. The Supplier shall keep the Agency and the New Supplier indemnified against all losses, and claims, damages, other liabilities, costs and expenses (including reasonable legal costs and disbursements) arising directly from:
9.1. any of the Supplier’s acts or omissions (and any acts or omissions of any subcontractor of yours) prior to the Transfer Date; and

9.2. any liability in relation to any person who is not a TUPE Employee but who has been or is an employee of the Supplier (of a sub-contractor of the Supplier) and which becomes the Agency’s liability of a New Supplier by reason of the operation of TUPE.

10. The Supplier must indemnify the Agency and the New Supplier against any action or claim by any appropriate representative (as defined in TUPE) or employee or former employee of the Supplier (or any sub-contractor of the Supplier), arising out of the Supplier’s failure of any such sub-contractor) to inform and consult with any appropriate representative or employee with regard to affected employees (as defined in TUPE) except to the extent that any such action or claim (or part of such action or claim) arises from any failure to comply with Regulation 13(4) of TUPE.
11. If the Supplier enters into any sub-contract in connection with this agreement, it must impose obligations on the sub-contractor in the same terms as those imposed on the Supplier pursuant to this Schedule 3 and ensure that the sub-contractor complies with them.

12. The Supplier must indemnify the Agency and the New Supplier and keep the Agency and the New Supplier indemnified, in full, from and against all direct, indirect or consequential liability, loss, damages, injury, claims, costs and expenses (including legal expenses) awarded against or incurred or paid by us as a result of, or in connection with, any failure on the part of the sub-contractor to comply with such terms.
SCHEDULE 4:  BUSINESS RECOVERY PLAN
[NB: This should be requested from the Supplier as part of the tender process]
SCHEDULE 5:  EXIT PLAN
[NB: This should be requested from the Supplier as part of the tender process]

SCHEDULE 6:  THE SECURITY POLICY AND THE SECURITY PLAN
[NB: The Security Plan should be requested from the Supplier as part of the tender process]

SCHEDULE 7:  ERDF OFFER LETTER

[NB: The Agency reserves the right to add any special conditions to the terms of the draft Offer Letter]
NWDA Services Terms and Conditions of Contract

PMS No: [         ]

Kia ref: [        ]
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